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SYLLABUSBY THE COURT



1. “Afdonyisan‘infamouscrime asit ispunishable by imprisonment in the State
penitentiary.” Syllabus Point 6, Sate v. Bongalis, 180 W.Va. 584, 378 S.E.2d 449 (1989).
2. W.Va Code § 52-1-8(b)(6) disqudifies convicted fdonsfrom serving on juries
3. A new trid isrequired when it isdiscovered after trid that ajuror who voted on
the verdict is tatutorily disqualified under W.Va. Code § 52-1-8(b)(6) because the juror has been
convicted of afeony; thejuror conced ed thefel ony conviction duringvaoir direin responseto the specific
inquiry whether any of the prospective jurors were convicted felons; and the disqualification was
undiscoverable by the exercise of ordinary diligence. The complaining party isnot required to show that
It suffered wrong or injustice asaresult of the convicted felon’ spresence on thejury. Totheextent that
Flesher v. Hale, 22 W.Va. 44 (1883), and its progeny are inconsistent, they are expressly overruled.
4, Inorder torecaiveanew trid, aparty chalenging averdict based on the presence
of ajuror disquaified under W.Va. Code § 52-1-8(b)(6) must show that atimely objection wasmadeto

the disqualification or that ordinary diligence was exercised to ascertain the disqualification.



Maynard, Justice:

DarsMarine Savice, Inc., thegopd lant and defendant bel ow, gpped sthe July 27, 2000
order of the Circuit Court of Taylor County inwhich thedrcuit court denied the gppdlant’ smotion for a

new trial. After reviewing the issue raised by the appellant, we reverse and remand.

FACTS

OnAugust 16, 1996, Laurd Proudfoat, the plaintiff below and gppelee, wasinjured when
shefdl through thefl oating dock & themarinaa Tygart Lakein Taylor County, Wes Virginia Themarina

was operated by Dan’s Marine Service, Inc., the defendant below and appellant.

Ms. Proudfoot subsequently filed apersond injury action againgt Dan’ sMarine Service.
Liability was admitted, and atwo-day trial was held on February 16 and 17, 2000, on the issues of
causation and damages. After hearing theevidence, thejury returned averdict for Ms. Proudfoot inthe
amount of $140,956.45. InitsMarch 6, 2000 order, the circuit court entered judgment for Ms. Proudfoot

in the amount of $143,387.39 which included pre-judgment and post-judgment interest.

Dan'sMarine Sarvicefiledamation for anewtrid inwhichit aleged, inter alia, thet one

of thejurors, Olive Crow, had been convicted of afdony and was, therefore, disqudified from Stting on
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ajury pursuant toW.Va. Code 8§ 52-1-8(b)(6). Subsequent hearingsonthemotionrevededthat severd
yearsealier Ms Crow had pled guilty to one count of embezzlement. Onthejuror qudificationformfilled
out by potentid jurorsprior totrid, Ms. Crow had answered “No” to the question “ Haveyou ever been
convicted of perjury, faseswearing, or other infamouscrime?’ Further, Ms. Crow failed to reved her
felony convictionduring voir direwhen thecircuit court inquired of thejury panel whether any of them
had been convicted of afdony.* Dan’ sMarine Sarviceasserted that Ms. Crow’ s statutory disgudification

from serving as a juror automatically mandated the granting of a new trial.

Inits uly 27, 2000 order denying Dan’ sMarine Service smotion for anew trid, the
Circuit Court of Taylor County made the following findings of fact and conclusions of law:

Arg, theCourt findsand condudesthat Olive Crow, one
of thejurorswho was sworn and subscribed to theverdict inthis
matter, isand wasa thetime of jury sdection. .. and a thetime
of trid . . . aconvicted fd on having been convicted by the Circuit
Court of Randolph County for the felony offense of
embezzlement.

Second, the Court finds that no agents, servants or
employeesof thedefendant, Da sMaine Sarvice, Inc., induding
DanWilliams, gopeared & jury sdection, but that only counsd for
the defendant appeared at jury selection.

Third, theCourt findsthat thejuror, Olive Crow, onthe
initid juror qualification form marked that she had not ever been
convicted of perjury, false swearing or any other infamous

'Ms. Crow explaned tothedircuit court thet she had pled guilty to embezzlement because shewas
offered probation and did not want to risk going tojail. Accordingto Ms. Crow, authorities|ater arested
the person who had actudly embezzled the money, and thetrid judgeinformed her thet, asaresult, her
conviction was sedled and was not apublic record. Neverthdess Ms. Crow Sated that at thetime she
filled out thejury questionnaireand at thetime of voir dire sheknew that shehad been convicted of a
felony.



offense. The Court finds that such response on the juror
gualification form was false.

Fourth, a thetimeof thegenerd swearing of thejury, the
Court went through each question onthejuror qudificationform,
and spedificdly explaned thet theterm “infamous offenss’ meant
afelony. The Court inquired of thejury panel whether any of
them had been so convicted. At that time, thejuror Olive Crow
either failed to answer or did not admit that she had been
convicted of afelony. Therefore, the Court finds that she
answered the Court’ s questions falsely.

Fifth, the Court finds and concludesthat at the time of
trid, Olive Crow was, infact, disgudified fromstting onthejury
inthiscase, or onany other jury inacivil casein West Virginia,
inlight of the statutory disqualification provided under West
Virginia Code 52-1-8(d)(6) [sic].

Sixth, the Court finds based upon the testimony of
witnesseswho have gppeared a the post verdict hearingsinthis
matter, specifically thetestimony of Dan Williams, that the
defendant did not have knowledge of Olive Crow’sfelony
conviction and consequent disqudification until the day after the
trial in this matter.

Seventh . . . the Court is of the opinion that such
disqudification and false concedment by thejuror isnot in and of
itsdf asuffident bagsto st asdetheverdict and grant anew trid.
Ingtead, the Court is of the opinion that under the current law the

defendant must separately demonstrate actual prejudice. . . .

Eighth, the Court finds and concludesthat . . . the
defendant has not otherwise shown substantial prejudice.

Dan’s Marine Service now appeals this order.

STANDARD OF REVIEW

This Court has held:



Althoughtheruling of atria court ingranting or denying
amotionfor anew trid isentitledto great respect and weight, the
trid court’ sruling will be reversed on goped whenitisdear that
thetrid court has acted under some misgpprehenson of thelaw
or the evidence.
Syllabus Point 4, Sanders v. Georgia-Pacific Corp., 159 W.Va. 621, 225 S.E.2d 218 (1976).
Recently, we noted thet in reviewing an order denying anew trid, wereview “the drcuit court’ sfind order
and ultimate digpogition under an abuseof discretion sandard. Wereview chalengestofindingsof fact
under aclearly erroneous standard; conclusonsof law arereviewed denovo.” Gumv. Dudley, 202

W.Va 477,482,505 S.E.2d 391, 396 (1997) quoting Syllabus Point 4, Burgessv. Porterfield, 196

W.Va 178,469 SE.2d 114 (1996). With these sandardsin mind, we now turntotheissue before us.

DISCUSSION

Thegppdlant’ spositionisthat averdict should be set asdeand anew trid granted without
any additiond specific showing of prgudicewhenit isdiscovered thet ajuror isaconvicted fdonandlied
to conced the conviction. In support, the gopd lant argues, fir, that our system of jurigprudence vests o
much trust and confidencein thejury that any substantia irregularity in theimpaneing of thejury must
require setting asdethe verdict. Two, because of the congraints on investigating the ddliberative process
of juries, itisdoubtful that aspecific showing of prejudice could ever bemade. Three, the guarantee of
atrid by jury in Artidelll, Section 13 of the West Virginia Condtitution presumably means x qualified
jurors. Findly, casesinother jurisdictionsclearly hold that when adisqudified juror liesto conced the
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disqualification and subscribes to the verdict, a new trial is required.

In response, the gppellee pointsto Sate v. Bongalis, 180 W.Va 584, 378 S.E.2d 449
(1989), onwhich thedrcuit court basad itsruling, which datesthe traditiond Wes Virginiarulethat before
juror disgudification meritsanew trid, it must gppear that the complainant suffered injustice by reason of
thedisqudification. Thegppelleg sprimary argument isthat nojuror biasor prgjudice hasbeen shownin
thiscase, nor isthereany rationd reason toinfer prgudice. Second, the gppellee opinesthat the gopd lant
wasallowed under the gpplicablerulesto makealimited inquiry intothejury’ sdecison but falled to do so.
Finaly, the gppellee contends that the mgority of other jurisdictions support the requirement of actua

prejudice to set aside ajury verdict.?

AWehavereviewed the casesfrom other Sates presented by the partiesaswel asthasewhich our
own research uncovered concerning whether anew trid isgranted whenitisdiscovered fter trid that a
juror was aconvicted felon and concedled it during voir dire. Basicdly, both parties can find support for
their respectivepositions. Seeeg., Firestonev. Freiling, 22 Ohio Op.2d 356, 188 N.E.2d 91 (1963)
(order granting new trid reversad whereit wasfound that juror’ s concedl ment of conviction wasin good
faith and there was nothing to show that juror was biased); Young v. United Sates, 694 A.2d 891
(D.C. 1997) (denid of new trid affirmed becausejuror’ sfelony conviction doesnot condtitute prgudice
per semeriting automatic reversd, and juror’ sfalureto disclose his satuswas not ddiberate); Perezv.
Sateof Texas, 41 SW.3d 712 (Tex.Ct.App. 2001) (becausejuror’ sfelony conviction constitutesa
datutory disgudification thet was not discovered until after theverdict was entered, complanant must show
significant harm by the service of the disqualified juror); and Froede v. Holland Ladder &
Manufacturing Company, 207 Mich.App. 127, 523 N.W.2d 849 (1994) (court notes that opinion
does not stand for the proposition that prejudice will aways be found when aconvicted felon makesa
misrepresentation on ajuror questionnaire or at voir dire). But see, Sate of Louisiana v. Baxter,
357 S0.2d 271 (La 1978) (anew trid will be granted when party showsthat juror was disqualified,
answered falsaly onvoir dire, and complaining party exercised due diligence); Sate of Missouri v.
Martinelli, 972 SW.2d 424 (Mo.Ct.App. 1998) (a new tria is merited where the basis for
disqudificationisinvestigated during voir dire, complaining counsd doesnot have knowledge of the
juror’ sdeception, and thejuror’ sconceal ment of thetruth isintentiond); Thomasv. Sate of Texas, 796
S.\W.2d 196 (Tex.Crim.App. 1990) (when juror is absolutely disqualified, no showing of harmis
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Theappdleesiscorrect in asserting that traditionaly this Court has required ashowing of
prejudiceor harmto thecomplainant prior to setting aside averdict dueto dleged juror disqudification.
Thisrule was stated early on in Syllabus Point 1 of Flesher v. Hale, 22 W.Va. 44 (1883):

Itisthesettled law of thisState, in both criming and civil
trids, that the verdict of ajury will not be set asdefor objections
to jurors, on grounds which existed before they were sworn,
unlessit gopearsthat by reason of the existence of such grounds
the party objecting has suffered wrong or injustice; and the
ignoranceof the partiesof the existience of such groundsuntil efter
verdict isimmaterial.
See also, Syllabus Point 17, Sveeney v. Baker, 13W.Va. 158 (1878), overruled in part on other
grounds by Bailey v. Charleston Mail Ass'n, 126 W.Va. 292, 27 S.E.2d 837 (1943), (“A new trid
will not begranted, because ajuror isaleged to have made up hismind on themerits of the case, before
he was cdled on the jury; unlessit gppears from the whole case, that the party seeking the new tria
suffered injustice from thefact, that such juror served”); Malonev. Monongahela Valley Traction
Co.,105W.Va 60, 141 SE. 440 (1928) (affirming denid of anew trid wheretwojurorswerealeged
to beincompetent, one because of bias and partidity and the other because of ardationship with the
plaintiff); Watkinsv. Baltimore & O.R. Co., 130 W.Va. 268, 43 SE.2d 219 (1947) (reversed tria

court’ sgrant of new trial wherecomplainant’ saffidavit, alleging that ajuror was an employee of the

defendant, wasfound to be deficient becauseit did not show prgudiceto the plaintiff); Syllabus Point 13,

necessary); Gann v. Sate of Oklahoma, 1964 Okla. Crim. 122, 397 P.2d 686 (1964) (new tria
merited where juror sood mute and falled to respond to question whether he had ever been convicted of
afelony); and Noble Trucking Company v. Payne, 664 So.2d 202 (Ala. 1995) (new trial was
warranted wherejuror was asked about conviction and failed to respond). Generdly, these casescontain
aplethoraof rationales and often rely upon statutes or rules of procedure that may be unique to that
particular state. Therefore, they are of limited assistance in deciding the issue in this case.
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Satev. Riley, 151 W.Va. 364, 151 S.E.2d 308 (1966) (holding that “[€]ven if apetit juror served on
thejury which convicted adefendant and a so had served on the grand jury which had indicted him, the
verdict of thejury will not be set asde on motion of the defendant after the verdict if it appearsthat the
defendant had afair and impartia tria”); Beck v. Thomson, 31 W.Va. 459, 7 S.E. 447 (1888),
overruled in part on other grounds by Mayer v. Frobe, 40 W.Va. 246, 22 SE. 58 (1895), (
affirming the denia of anew trid whereajuror wasdisqudified under W.Va. Code 8§ 56-6-14 because
he had a case pending in the same court scheduled for trid during the sameterm); and Garrett v. Patton,
81W.Va 771,95 SE. 437 (1918) (reversaing thetrid court’ sgrant of anew trid where defendant was
amember of the petit jury in atendance a the term of the court during which his case wastried, and hed

served as ajuror with some, if not all, of the jurors who tried his case).’

In Sate v. Bongalis, supra, the defendant challenged his second-degree murder
conviction after discovering saverd monthsafter histrid that one of the jurors had been convicted of a
fdony and was, therefore, gatutorily disquaified from serving. On gpped, the defendant argued thet the
verdict should be set asdeand anew trid awarded because of the disqudified juror. This Court based
itsdecison to affirm the conviction on therule stated in Syllabus Point 9 of Satev. Hayes, 136 W.Va
199, 67 S.E.2d 9 (1951) which provides:

The generd rule, inhibiting allowance of anew trid for
matter constituting aprincipal cause of challengeto ajuror,

*See also, Satev. Hayes, 136 W.Va. 199, 67 S.E.2d 9 (1951); Satev. Harris, 69 W.Va.
244, 71 SE. 609 (1911); Satev. Kilpatrick, 158 W.Va. 289, 210 S.E.2d 480 (1974); and Sate .
Jones, 128 W.Va. 496, 37 S.E.2d 103 (1946).
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exiging beforethejuror was dected and sorn, unknown to the

complaining party until after verdict, not disclosed onathorough

voir direexamination, and undiscoverable by the exercise of

ordinary diligence, unlessit gppearsfrom thewhole casethat the

complainant suffered injustice by reason of the disqudification;

appliesin criminal cases. (Citation omitted.)
TheCourt, however, did not hingeitsdecison on whether the defendant suffered injustice. Insteed, the
Court found that the defendant wasforecl osed from attacking the verdict because he had not inquired of

the jury panel asto whether any member had been convicted of afelony.

Intheingant case, in contradt, the crcuit court asked whether any member of thejury pand
had been convicted of afeony, and Ms. Crow concedled her conviction. Therefore, we are now faced
squardy with theissue of whether thetraditiond rule that mandatesashowing of harm asaresult of juror
disqudlification should begpplied wherethereisboth agatutory disqudification duetoafe ony conviction
and conced ment of the conviction during voir dire. We believe that the traditiona rule requiring a

showing of wrong or injustice should not apply.

W.Va Code 8§ 52-1-8(b)(6) (1993) clearly providesthat “[a] prospective juror is
disqudifiedto serveonajury if theprogpectivejuror . . . [h]asbeen convicted of perjury, faseswearing

or other infamous offense.”* We stated in Syllabus Point 6 of Satev. Bongalisthat “[2] felony isan

“This Court has recognized both common law and statutory grounds for the disqudification of
jurors. Common law grounds for the disqualification of ajuror include:

(1) Kinship to either party within the ninth degree; (2) was
arbitrator on either Sde; (3) that he hasan interest in the cause;
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‘infamouscrime asit is punishable by imprisonment in the State penitentiary.” Therefore, itisplain that
W.Va Code § 52-1-8(b)(6) disqudifies convicted fdonsfrom servingon juries. Theobvious purpose of
W.Va Code 8 52-1-8(b)(6) isto ensurethat juriescong st of law abiding citizens of gpproved integyrity,
good character, and sound judgment who aremost likely to performthelr jury service with the proper
respect for thelaw, tofairly try thefacts, and to render impartid verdicts. Webdievethat thetraditiona

rule fails to give adequate effect to the significant intent and purpose of W.Va. Code 8§ 52-1-8(b)(6).

Accordingly, we hald that anew trid isrequired whenit is discovered after trid that ajuror
who voted ontheverdict isgatutorily disqudified under W.Va Code § 52-1-8(b)(6) becausethejuror

has been convicted of afelony; thejuror concedled thefd ony conviction during voir direin responseto

(4) that thereis an action pending between him and the party; (5)
that he hastaken money for hisverdict; (6) that hewasformerly
ajuror inthesame casg; (7) that heisthe party’ smadter, sarvart,
counsellor, steward, or attorney, or of the same society or
corporationwith him; and causes of the sameclassor founded
upon the same reason should be included.

Satev. Dushman, 79W.Va. 747, 749,91 SE. 809, 810 (1917). Inadditionthereare severd statutes
pertainingto juror disqudification. TheseincludeW.Va. Code § 56-6-12 (1923) (jurorswho are not
indifferent to theissuesin the case by reason of biasor prgudicearedisqudified); W.Va Code8§56-6-14
(1923) (“No person ddl sarve asajuror a any term of acourt during which he has any métter of fact to
betried by ajury, which shal have been, or is expected to be, tried during the sameterm”); W.Va Code
861-5-3(1923) (“ A person convicted of perjury or subornation of perjury . . . and aperson convicted
of fdseswearing . . . hdl be adjudged forever incgpeble. . . of sarving asajuror”); W.Va Code § 61-6-
12 (1923) (disqudifiesfrom serving asajuror in prosecutionsfor crimesagaing property or personswhile
participating inamob or riotous assemblage, thosewho have themsda ves committed such crimes or have
expressed an opinion in favor of such crimes); and W.Va Code § 52-1-8 (1993) with whichwe are
concerned in the instant case.



the specificinquiry whether any of the praspectivejurorswere convicted felons; and thedisqudification
was undiscoverable by theexercise of ordinary diligence. The complaining party isnot required to show
that it suffered wrong or injustice asaresult of the convicted fdon’ spresenceonthejury. Totheextent

that Flesher v. Hale, 22\W.Va 44 (1883), and its progeny areincong stent, they areexpressy overruled.

Weemphaszethat inorder torecaiveanew trid, aparty chalenging averdict based on
the presenceof ajuror disqudified under W.Va Code § 52-1-8(b)(6) must show that atimely objection
was medeto the disqudification or that ordinary diligencewas exercisad to ascertain the disqudification.

This Court’ s oft-repeated “raise it or waive it” ruleis applicable.

Our casesconggently havedemondratedthet, ingenerd, thelaw

ministersto thevigilant, not to thosewho deep ontheir rights.

Recently, we stated in Siate ex rel. Cooper v. Caperton, 196

W.Va 208, 216,470 SE.2d 162, 170 (1996): “Therulein West

Virginiaisthat partiesmust gpesk clearly inthedircuit court, on

panthat, if they forget their lines, they will likdy bebound forever

to hold their peace.”
Satev. LaRock, 196 W.Va. 294, 316, 470 S.E.2d 613, 635 (1996). Thisisconsstent withW.Va.
Code § 56-6-16 (1923) which saysthat “[n]oirregularity in.. . . thedrawing, summoning, or impandling
of jurors, shdl beaufficient to st asdeaverdict, unlessobjection specificdly pointing out suchirregularity
wasmadebeforethe swearing of thejury[.]” Further, W.Va Code 8 56-6-15 (1923) providesthat “[n]o
exception shdl bedlowed againg ajuror, after heissworn upon thejury, onaccount of hisage or other
legd disahility, unlessby leaveof court.” Finaly, wehaverecognized that “wherethereisarecognized
gatutory or common law bassfor disqudification of ajuror, aparty must during voir direavail himsdlf of

the opportunity to ask such disqualifying questions. Otherwisethe party may be deemed not to have
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exercised reasonable diligence to ascertain the disqudification.” Satev. Bongalis, 180 W.Va at 591,

378 S.E.2d at 456.

Further, under the ordinary diligence standard, it isnot enough to show thet the circuit court
falledto ask thequestionswhich likdly would havereveded thedisqudification. A party must ensurethet
thetria court examinesthejury pand concerning apossbledisgudification, or theparty itsdf must ask the
relevant questions. According to W.Va. Code § 56-6-12 (1923):

Either party inany action or suit may, and the court shall
on motion of such party, examine on oath any personwhois
cdled asajuror therein, to know whether heisaqualifiedjuror,
or isrdaed to either party, or hasany interest inthe cause, or is
sensible of any bias or prejudice therein[.]
ThisCourt saidin W.Va. Human Rights Commission v. Tenpin Lounge, Inc., 158 W.Va. 349, 355,
211 SE.2d 349, 353(1975), that “ [ V] oir direexamination isdesigned to alow litigantsto beinformed
of dl rdevant and materid mattersthat might bear on possibledisgudification of ajuror andisessentid to
afar andintdligent exerdse of theright to chdlengeather for cause or peremptorily.” Our law isdear that
the partiesto atrid are responsible for conducting afull and complete voir dire during which, if the
prospectivejurorsareforthright, dl rdevant and meaningful informationwill bereveded whichisnecessary
for theimpanding of aqudifiedjury. Therefore, aparty cannot Imply St back and inviteerror becauise

of ajuror’s disqualification.

Applyingthisruletotheingtant case, it isundisputed that Ms. Crow had been convicted

of afelony and that she.conceded thisfact on both thejuror quaification questionnaire and during voir
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direwhenthecircuit court specificaly asked whether any of the prospective jurors had been convicted
of afdony. Also, thereisno reason to believethat the gppellant knew of or faled to exercise ordinary
diligenceto discover Ms. Crow’ sfdony conviction. Lacking knowledgeto the contrary, it was ressonable
for the gopellant to rely upon Ms. Crow’ ssilence when the circuit court madeits specificinguiry.” The
relevant questionwas asked by thedircuit court, and nothing more could bedone. Therefore, wefind thet

anew tria iswarranted in this case.

Indogng, wenotethet this Court isnot unsympeathetic to the gppelee. Through absolutdy
nofault of her own, Ms. Proudfoot’ sverdict isset asde, and she must again bear the Sgnificant burden,
including thesubgtantial expense, of atrid. However, thisCourtischarged inthiscasewith weighing the
findity of theverdict againd the plain legidaiveintent thet juriesare served by jurorswhose mord datus
has never beenjudicially established ascriminal. Wefind that the scalestip in favor of the latter

consideration.

V.

CONCLUSION

*The gppdleearguesthat the gppdlant walved hisright to now complain about the disquiified juror
because neither the appellant nor itslocal counsal attended voir dire (the appellant’ slawyer who
conducted thetrid isfrom Rttsourgh, Pennsylvania). Wedissgree. Thedrcuit court foundinitsfina order
thet the appd lant did not have knowledge of Ms. Crow’ sfelony conviction until the day after thetria, and
that therewasno waver of theissueof Ms Crow’ sdisqudification. Nathingintherecord indicatesto us
that the circuit court’ s findings are incorrect.
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For the reasons sated above, wereverse the July 27, 2000 order of the Circuit Court of
Taylor County which denied the appdllant’ s motion for anew tria, and we remand for proceedings
consistent with this opinion.

Reversed and Remanded.
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